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EX PARTE PRESENTATION

Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, SW
Washington, DC 20554

Re: In re Southwestern Bell Mobile Systems, Inc., Petition for a Declaratory
Ruling Regarding the Just and Reasonable Nature of, and State Law
Challenges to, Rates Charged by CMRS Providers when Charging for
Incoming Calls and Charging for Calls in Whole-Minute Increments (FCC
File No. 97-31) and In re Petition ofthe Wireless Consumers Alliance, Inc.
for a Declaratory Ruling on Communications Act Provisions and FCC
Jurisdiction Regarding Preemption of State Courts From Awarding
Monetary Damages Against Commercial Mobile Radio Service Providers for/
Violation of Consumer Protection or Other State Laws (WT Dkt. No. 99-263)

Dear Ms. Salas:

Please be advised that today, Bruce Beard of Southwestem Bell Mobile Systems,
Inc. ("SBMS") and Patrick J. Grant, counsel for SBMS, met with Rose Crellin, David
Furth, Roderick Mette and Mary Woytek of the Federal Communications Commission
("Commission") staff. The purpose of the meeting was to discuss pending lawsuits
against wireless affiliates of SBC Communications Inc. challenging charges for CMRS
services and to discuss issues raised in the above-referenced proceedings. The
attachment to this letter was provided to the Commission staff to provide information on
two specific court actions against SBC wireless subsidiaries (Smilow v. SBMS and
Joiner v. Ameritech). In addition, during the meeting the Commission staff requested that
SBC provide the staff with copies of court orders from those two actions. Copies of
those four (4) orders are attached hereto.

In accordance with the Commission's rules governing ex parte presentations, two
copies of this letter and the attachments are being provided for filing in each of the
dockets referenced above.

No. of Copies'me'd ;2.
UstABCOe
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Please do not hesitate to contact me at your convenience if you have any
questions regarding the foregoing.

Sincerely, ~

P~~t
Counsel for SBMS

cc: Rose Crellin, Federal Communications Commission
David Furth, Federal Communications Commission
Roderick Mette, Federal Communications Commission
Mary Woytek, Federal Communications Commission



Status ofSmilow v. Southwestern Bell Mobile Systems, Inc.
No. 97-10307-REK (D. Mass.)

As stated in the September 25, 1998, ex parte presentation in this proceeding,
since SBMS had filed its Petition before the Commission, the Smilow court had denied
SBMS's motions to stay the proceeding on jurisdictional and abstention grounds. In
addition, the Smilow court denied the plaintiff's motion for summary judgment on the
merits, but conditionally allowed the plaintiff's motion for class certification.

Since that ex parte presentation was filed, on June 10, 1999, the court granted
SBMS's motion for summary judgment regarding the plaintiff's state law rounding-up
breach of contract claim, ruling that "rounding calls up to the nearest minute [ ] is the
result the parties would have reached had they addressed this issue in entering their
Contract." In addition, the court ruled that neither party was entitled to summary
judgment on the incoming calls claim. The court did not rule on the plaintiff's Section
20 I(b) claim. Thereafter, the court, on September 30, 1999, denied both parties' motions
for reconsideration of the court's earlier ruling regarding the plaintiff's incoming call
claim. The next status conference in this action was set for November 15, 1999, but was
then postponed until the end ofNovember.

Status of Joiner v. Ameritech Mobile
(Ill., Madison County)

In this lawsuit, the trial judge ruled in favor of class certification and granted the
plaintiffs' motion for summary judgment on liability finding that the company breached
all customer contracts which (I) lacked a disclosure about rounding or (2) contained a
disclosure about rounding but also contained language stating that that charges would be
based on "actual usage." (Determining the size of the two classes requires the review of
individual customer contracts.) The court has deferred a ruling on plaintiffs' motion for a
third class which includes customers who have the rounding disclosure and do not have
the "accrual usage" language.
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PlaintUt iIlS58XU uat no a4cU.t1cmal tara 18 D••ad

McaU8e t:he e:aat1:'ac=t 1t881f -pecJ..ties a oallf. ea4 tiae f~

bill1Df p1IlJ;,..." hreeraph 13 of tile eont~ apaaiflu thai:

, ..~. tt.e· ..,. ..... tU IIUU. sec=1M1" tmit sipale

call disc:cnm.et: tD Cl'~ fao111ties and ~ callcU~ 51pa1
. .
baa beeIl "",,!tz.e4.- ~ •• '73, B1c• .&.

~1s laDgWl9a ;ucrttMl lay p1aiRltt does ftGt, ..

~ ... 11



P1&int.i~t ..serta, UUlVeli the quaati.on of VUtheJ:' nundiD9 i..

Pfta1~. fte fact ua~ C8U\1laz ana ~i11. on ~ ..is or a

un1~ at tiM. tdUcb. io UD4Uputed, nece••arUy iapU" tUt S01a8

fam of~ .Ul o=u. J:~ 1. ~ rauoDlble too expect all

of the telepbODe call. •~ uJw8 to end preci••ly at til.

end of a .umt., •••eaa4, 01' even a DIIDOaeaoJMl. 1I1ain-cit!

IIc'8e1f J:ecocrnU:- t:Il18 tact, llot!D; that it 111 • "ft¥'. 1I1staDo8

•• I in wau.cm a call llUtta u aaGt ..... ot II1mttes and DO

secGDCl8.- Docket .0. ea. p. 10. I'bent'on, for bi-111ft;

purpo&M, ca1.l8 paanlJ,y .-t. be Z'OUDded t.o ... aDit of tJM,

a1tJwr lIP =' down. A~ aath04 ~ esunt1&1 to •

detenJ,natlcn of p1a1at.iff'. o1aJ.a 'tbat; C4Ua1Q oae is DOt

~tiUeG to nuftdca118 u.p. ~ yet, tbe conuaet i ••ilCAt AS

. to tba .-hod cellUlar OM vW awlY 1D ~iDg' tile tiM ot

,aa1l~. aen.fora, the decis~(~ 01' ~UY) IIUR clecide

vha.t ten will IMl 8upplie4 ad~ vbat .aw:ce.
If a court 1. tJae 4eo1al""",tRr, it is tacM vith tva

.l .

1IneG. "UR, w!\&t is tbe appropriate 1Ul1t of tbe 'to WI1idl

eaUlI UOVJ.c1 _ rouncSed? second, *t is t:ba BPlKopI'iate ~04

of~ !bat is, ebft14 call. al..,. H I'CIUllt84 up, Z'01I1IC1C

cIoVIl. or .......~ia~1on OJ: -.bJ.aa'tioa of MtIa..

. . ... . . 1~~ far tba fa11cadDIJ reuou t:hR t:ba ut:ba4

tbIrt ce11ulu' OM aploy.d - t'GUAAin; oaU. up to t:Aa II8UM't

.~te - is~ resul~ tbat tile putiet V01&J,C uve naab811 ba4

''Cb8y ·l4llNDId~ iMue iA uter1ag tJwir~.

First, tbe -;,:ata plaal epeoifiad t:bat ~ls voald be
'.
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);JU1_ &!V tM 1WRt:.. If ta. JU'UM tid~tba~ tile

-~ _ 1111184 r.. t.he NJPber of .... t!Ia pbGiae call

luted" 0ftQ vaald eqect iH ~J,11iDt rab to - ...1UNd ., Qe

SecDft4, t.U C01Il:M of' GOM\lot~ t.!ua parties

1D4icatea that roUDd1JlV call. ~ a ~...1mate~ fts

peraittec1. aa lhoM J»111. sezrt. ~o plaiatUf by cal1ulu one

alvays bi.ll_ t.~ephoM calls iD W\1ts of mnatae. -BecaQIM ftO

nuoQal)le cutClllR ce\l14 aet.uuly 'Del1en that eada IIft4 ...~

phcme call [) M4f. tediDateci .~ 1:IW .- at a full- :airm1:8, t:Jle

"~CU~~ be aware tJlat [t.M t.lepJ&aae a:.paDr)~.. .1l\

cera.. Ul' ".34 '0" ,la (D.c:.dr. 1"7) J ...lIIg, JItrcwt v.

11ft-rom. ,na r.ftpp. 1111, 1174 (•• D••• I. uti). tJEr'd ~~.

".34 " (~d. C!ir.. 1'91). !'he f~ t.ba~ SIISolov vu I"~ Ja.er

b111. (WJUdl apn.se4 allot ber c:all. iD 1IA1ts of rainuta8) an4

paY1At tag without cuap1aiDt (until tha tiliu; of tll.i. laWU£~)

.for a .mmber ot yean ia ..,iduae t:ha~ .. 1Ift4eft'toocl be:

Coftt.raGt vi.1:I& ~1\JJ.R on. 'to alloW~ w rounct call. :l.D fUll

~ 1Dc=eaent8.

Finally, tot IIO'Ild DOt hrie __ nuonabla to think

'that eallular ODe __a~ to roUD4 aau. dOVa. e-on esse

u4 experluoa 'Dftont ua tha1:. 1dUm". lib billed bJ • unit ot
~ . l ' • __

'u.-, tIla~ 1a ... ' ......rily nuncIM "P.. I ••,,.... paw_~

IIU au ill a par~ lot with. up tIuIt stata tlLat t:ba parldmt
'aofts '6 pe ~f101U. If .. 1.." ..~ toRr a:i.JndM, ..
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4GU ~ nAltGI'IUly~ tbe park1Dg..~ 0WI\8Z' U J:WJJCI doW

"aDd ClbU91 bel' only .is 4011••1'8....... does •• nu..-ly ups

with t:h••tte__t tlaat &be only ona a1p~ dol1a~.. SJIa paye

t:ba taJ.~ weI.,. 4011an ·_en tJaIP her~ with the

~rXiftf lot owner dee, not .,..117 tlaat. u.. will be roaIMI64 \1p.

,'1'be sa:ae 1. U1Ie 1a tJt.e OPe at. bUd.

AocodlBf1,Y, ,....q jUd9MDC I.. 1PJZ'OJQ:1a~ ava1nst

p1aint1fC on the claDs .. t!aaJ "la~ 1:0 0!11111U' one-. pnG\Lge

of Z'OQ.11CI1.Dg caJ.t. up.

C.Def........ wa1~~~

c:e11ulU OM uaazU tllat sanov paid her !dUe v1~

oo.plainineJ aftC' de leamed CoQt tJua bl11i:At p:aoticeB ill

tlUU'ticm·
%II~ to be atitlBd to -rr , • w..

ugaeDt:, OU1Ulal' one .n ...... tlaat, u • _U;eJ: 011_,
: .... ,.

SlLU~ volUlltU'i,ly wived MZ' a1aia aga1Dst :l.t _ pay1Dg vt~'t
. "

o:bjKt1oa. Dat rllflUires eallu1ar an. to proffU .,.1aer-

establishing beyoNl fM\l1M 41;pte tMt h.11aw DeW &1IA vu

beiDg billed tor incoaill9 call. aD! W1den1:004 tIM" tIM CGDuaot,

"'cU.d ac:rt pen1t Qell1llu OM to abuge her ~ b ......t.ng ea11. (if I

Ua fact, tUC".. .. AM). only thea 1I1v" bar :tdlure t.o
. ' ..

abj&at C1Qnatibte:a bu: ..,.u..t Me ~.j••
" ...... ",;.; . .

. :Ell !ut, .p1aiaUff. nceived 0Dlf OM J.noomiDJ call for

31 Od'C& oat ..y 21, 1"'. abe e1u.a DDt to have noticed this
. ''':,~,

cWve on ber bill. ! caMOt daten.1ne ... _t:tezo a! 1.", 9'1~8J!

~ -U we and 1:be faft t:Jan P1UBUU W. only w.ued fell'

.........._... -_.._._--._..__.-.~_._-.__._------



ema~ caU .ver, t:hIlt ... nat. haYe ar4.t.oed tbat eM vaa

iMln9 bill. for bnat!Q9 aau.. ftenfoze, ca11alar one hall aa1:

estalJli&becl that i~ 18 entitled 'to ~ladpeD~ •• a _"lIZ" of law Oft

i.t.a waiver UIUM&rt.

D. 1PJMapt.iaJL

:na 1'513 cemvna ,.DdIId tIWa ea-unic:a~tonc lOt of
..

193., 41 U.S.c. n 1&. It; In., to prov14ll f= ftI4en1 ngulaUem

of coaM~cd.a1 lIObile viz'e1... aerv1oU. See ouibu ISUdfd

JLecaDc11ia~lODact of 1'93, IUb.LI .0. 103-", I '003, 107 stat.

312, 387-97 (l"J l. III ordAr to proVida ~tlf aDd

dengu1ation of t:ba 1NIutzY, CGIIgEZLa ..eded lect1011 33i1 to

PIW1de:
1r0 ataU.• '-OcIa! gOYRam* IlIaaU haYe MY
aut!la&'ltyw·"f'I1ate tbI ..~ of OZ' the
fttu~ ttr~ ~1'Cia1 .uu.
88%'V1c:a or UJ' priftte IIGItU••~iGII,·..-pt
tba~ thi.~ 811&11 ad pzoIsDit •
..tl* no- rep1aUDg t.be ot1Ia"~ ud
~iUGM of aaau:v1a1l101til• .-vices.
333 (c)(J).

!be eo.nntc:aUou lot: t.Dses • 1bIt,J' upon

talec~lcations prcwidan to daU'Ie nly -jut aDd ftaS~1e"

,. 4UZgeI, 4eclllriDg 'CUt .,. anjut w ~Dabl. obimJea an.
lm1&Vf\ll. 47 V.S.C. 201.Cb)...~ At:t pzavi4a &

MdIo4 oi: eatorciDg' tbia prowi.iAm 1IDdAr " a.s.c••1 ao. iUId
.' '~"; ~ ~ ';'t~ ., ,," -" • .

207 ".' . P1&1D1:1tf Ie ...tIDl NCOteLY UDlIeJ: W. nuttY bile Is &180.. .
M1NI.rC • -..__law CIOft1:.ftO't e1a1a.

,1~

Detement, ullCta tMi: p1a1DtUt·. state-law~

eli's. is, in substance, il lecUoa I02.(b) clam in tha~ it, 1D
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eO"I~'cat.iaaa Aft ..... not $trip avay all of tbe pnteet.i0llll

ctau la.w aft'on- tJw telecc.mniGaUcms CIOUUU.

ft. legis1ati..,. histozy Df tbe .i,a .....Ant ~ t1W

~lftic:aUoaa a= &leo wgglll:ta 'this lD~1:i.. De

.~... h. 10J-l11, 1UZ'4 0DIIZUa. ~ .... 2U,reprint:ed i1s
.. 4: ~. ~ : ,.' '}.~ ., .. .

Ut3U.S.C.LA.Jf. 31', st. (apbUY ....,.
- . ~.L. ," i. .. .

III GU cue, ,u1llUrf'. atate oont.I:.ot ~d.a does IIat
. ,.; ". '. - '-. .,' :.. '. "'. ..-. ," .

111"' that t:be rates C811~ on. chu'ged vere unnsscmabla or

\mjut. ktUr, p1l..i.lltiff'. claJ.a is tut ce11u11U." ODe IIp'ee4

with· the plabltlff to ~111 ill OM ... aa4 fa1l. W uua by

tll&t ...._.~. __, X ut.mine that 1:hA ccmtnert Ollb 1. DOt

. pz:.-ptedbl' tJleee-anioatlou &at•

...
·,.·...·1...._ nuODll, ·1.'·18 bfteI:JY·OItWiWr
I'~'~\" ~''',i· .. ~ .... ~';,'~•• '.

(1.) .t-hltiff'a JIot1oD faJ:' ftI'Ue1 haaz1 iJudpen't as
.J~::.' ~:.~ .. J., ,1,·~.,,~ ~ ''': ~~._.! . ;""", : ,.. 0." ~ ,:,'. ", ',-., .,; •. '. .••. •

~ Liablll'tf GIl Inach vf! Cmd;ragt. Bah (DaclJCft ... SS, fiJal
:' • • • ~ 4' ••• ~ ":. "'. • :

"1JeC!"bV 9, 15111) J.a DlleD,
: . .', . . "
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~,fOOOlEa' 10. 10. fUBl DJ:Ida 1, 2,"') 111 DD%ID with

~••pecto tG plalntS-U-s Ol.u. t:I:Jn &tat....~ly IIUs.. tor
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'tbat c!ef-.lant ~ly I'OUMIa ta1ephona c:a111 up VIla :bl11inq.
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v1JITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JILL ANN SMILOW, on her behalf and
on behalf of all others
similarly situated,

Plaintiff

v. CIVIL ACTION
NO. 97-10307-REK

SOUTHWESTERN BELL MOBILE SYSTEMS,
INC. d/b/a CELLULP~ ONE,
Defendant

Memorandum and Order
September 30, 1999

Pending before this court are the followi ~ filings:

(1) Plaintiff's Motion for Reconsideration (Docket No.

93, filed August 26, 1999), with Memorand~~ in Suppor~ (Docket

No. 94 1 filed August 26, 1999);

(21 Defendant's Opposition to Plaintiff's Motion for

Re~onsideration (Docket No. 99 1 filed September 9, 1999), with

Memorandum i~ Support (Docket No. 100, filed September 9, 1999);

(3) Defendant's Motion for Recon~ideration (Docket No.

90, filed August 26, 1999), with Memorand~~ in Support (Dccke~

No. 91, filed August 26, 1999);

(4) Plaintiff's Memorandum in Opposition to Defendant's

Motion for Reconsideration (Docket No. 101, filed Septe~er 14,

1999) .



II. Background

This class action complaint was filed aqainst

defendant, southwestern Bell Mobile Systems, .Inc. ("Cellular

One"), to recover damages under 47 U.S.C. §§201, 206/ 207,

Massachusetts General Laws, chapter 93A, §2(a), and the common

law or contracts.

CellulaL One is in the business of sellinq cellular

services. The named plaintiff ("Smilow") entered into a contract

(the ~Contract") for cellular telephone services with the

defendant on December 31, 1995. Paragraph 13 of the Terms and

Conditions of the Contract states:

Chargeable time for calls originated by a
Mobile Subscriber Unit starts when the Mobile
Subscriber Unit signals call initiation to
Clls [CellUlar One's] facilities and ends
when the Mobile Subscriber unit siqnals call
disconnect to ells facilities and the call
disconnect signal has been confirmed.
Chargeable time may include time for the
cellular system to recognize that only one-"
party has disconnected trom the call, and may
also include time to clear the channels in
use.

Docket No. 65, Ex. 1, p.2, paragraph 13.

I"n the Contract, plaintiff chose a "rate plan." Docket

No. 65, Ex. 1, p. 1. She chose the "ATGIF" rate plan, which

specified a certain C05t per minute, dependinq upon the time of

day of the call (Docket No. 76, Ex, A, p. 79), and included 20

~free" minutes (Docket No. 75, p.2).

Plaintiff alleges that defendant overcharQes for its

2
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cellular phone service in two ways. First, she asserts that

defendant, in violation of the cJntract betwee~ the parties,

charges for incoming as well as outgoing calls to plaintiff's

cellular pnone. Second, she alleges that defendant, in violation

of the contract betweec the parties, rounds up theCharqeable

Time to t~e next whole minute.

In its Memorand'~ and Order of 0une 10, 1999, this

court ~ranted defendant's cross Motion for Partial Surr~ary

Jud~nent with respect to plaintiff's claim that defendant

improperly rounds telephone calla up when billing, and denied the

illotion with respect to plaintiff's claim that defendant

imp=operly bills for incoming calls. pending before this cou~t

are defendant's rno~ion to reconsider the denia: of summary

judgme~t with respect to the incoming-call claim, and plaintiff's

notion to reccnsider ~he grant of summary judgment ~ithrespect

to th-e rounding-up cla:.ril..

III.

Defend&nt argues that thi~ court should reconsider its

ea=li~r decisicn denying su.mmary jUdgment on two grourrds. First,

defe~dent argues that the Affidavit of James 3everley (Docket No.

'3, Ex. B) provides primA facie evidence that plai~titf received

the cellular One User Guide ("the Brochure"). ~efendant argues

that this evidence is unrefuted, that it compels this court's



finding that plaintiff receiv~d the Brochure, and that such a

finding compels this court to grant summary judg.ment in its

favor. r rule to the contrary.

The cases defendant cites in support of its arq~~ent

that "[t]he mailing, postage prepaid, of a properly addressed

letter is prima facie evidence of its receipt by the addressee

""
n Anderson v. Town of 6illeric~1 309 Mass. 516, 518 (1941),

concern circumstances involving specific admissible evidence of

the sending of a particular letter, trorn which the court has

inferred receipt by the addres~ee. Here, defandant proffers

evidence concerning its general practice of sending brochures to

new customers, not specific evidence concerning the dispatch ot

this particular brochure. ~ Beverly ~fidavitr i5. Plaintiff

denies having received the Brochure. Whether she in fact

received it is a question of fact that this court =annot decide

--on a motion for lS\.lI1i!t\ary judgment.

Defendant also urges the court to reconsider it~

determination of defendant's waiver claim. Defendant points to

those responses in plaintiff's deposition testimony that

defendant argues manifest her knowledge.that Cellular One charged

for incoming telephone calls. Insofar as defendant is arguing

that this knowledge alone is sufficient to prove voluntary

waiver, defendant misunderstands this court's earlier memorandum

and order.

4



In order to be entitled to summary jUdgment
on this argument, Cellular One must prove
that, as a matter of law, Smilow voluntarily
waived her claim against it by paying without
objection. That requires Cellular One to
proffer evidence establishing beyond genuine
dispute that Smilow knew she was being billed
for incomin9 calls and understood that the
Contract did not permit Cellular One to
charge her for incoming calls (if, in fact,
that was the case). Only then might her
failure to object constitute a bar against
her claims.

Memorandum and Order of June 10, 1999, p. 14. Mere evidence that

plaintiff knew (at some point) that Cellular One charged for

incoming calls is not sufficient to satisfy this legal test.

Finally, defendant asks this court to decertify the

cla~s because, defendant alleges, the frequency with which

plaintiff received incoffiing calls i~ ~ubstantially lower than the

norm. This court certified the class for the reasons outlined in

its Order Re9arding Class Certificati~n-(Docket No. 61). After

considering defendant r s ne~~"$\lbmis5ionS7-·r find no good reason to

depart from that earlier order.

N.

Plaintiff urges this court to reconsider its grant of

partial summary judgment with r~spect to the rounding-up claim.

Plaintiff argues that summary judgment was not appropriate, and

that this court usurped the function of the jury by acting as a

finder of fact. Plaintiff misunderstands the relationship

s
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between the role of the judge and jury with respect to the

interpretation of contracts. Here, in the absence of a provision

regarding the proper unit of measurement for billing purposes,

the law does not permit a jury to fill the gap by a finding of

fact that on the record before the court would not be supported

by admissible evidence sufficient to support a specific finding

in plaintift's favor.. Plaintiff has still failed to proffer

admissible evidence that would satisfy this need. In these

circumstances, s~ary jud~ent for defendant on this claim is

appropriate.

ORDER

For the foregoing reasons, it is ORDERED:

(1) Plaintiff's Motion for Reconsideration (Docket No. 93,

filed August 26, 1999) is DENIED;

-(2) Defendan~s Motion~r Re-consideration (Docket No. 90,

filed August 26, 1999) is DENIED.

(3) The next scheduled case management conference is set for

Monday, November 1, 1999 at 11 a.m.

United State~ District Judge
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tN 51 CIRC'DI'l' eotm.f
fti'IIl) IrnnTC~n.T. CnCV%!r
~ISctf Cc.'lIJIn'tI :tU.mO!S

"'B1lADLi'r S.. JOINER 4t1d
CATKE~tN'E IdCXAY, O~ behalf of
t.hR.R~JVP.R ~n" ~I' ~~hA~$

~iwi1~.ly ~ilu~t~~,

Plaintiff,.

73.

»1D.:t!!tCH HO!IliE C~-
... ,~~,~ei, INC., a Cc%po%'&t:ion,

Detend.a.:4ts.

J
)
)
I
)
)
I
} NQ. 96"'L-i21
I
)
I
)
I

. ".-

... ..

~i. matte%' is before the Court .~ D.feft~ant's Hotio~

Fo~ :D.i~milS;sal I1J1d.1or l)\mImAZ;'Y U'ud~t. !me CQu;ot h,e:=-:.by OrdeZ:5'

1: The voluntary pa;;men~ doctX'1ne c:IOes not car flaintiff.s I

~l.~s. ~h. Illinois Suprrsme Court MS ~.t.:nuined th.t ~h crde::t

tot. ~ Y01untIUY pa~ent d~etJ:il'.e to apply,. it mu,t oe sho~

t.h~t. thp. "Plaintiff had kn~ledql of the ,faotl ~pon whi~ to
\

£xame a p~tut and alsQ that the payment wac not mac!e \ln6e:r:
.• ''-''~'''''Jo • _ • •

dw:eu. " Cfettc,.. City' ot c:hi~tJ, as I+1.2cl 39, U, '!26 N' .E. 2d

~"" 849, S5 111. Dec. 519 (1382), c.~. denied 456 U.S. 9t6

(1962). ~ %'.oQgn~z.d in cases cited ~y both partl•• in th~;r

bri~f~, U1~ ~oluntary payment doeerinc is a defense which cera

a 'P1"inUr.t :tram J:ecove:~nq money paid unc1er iin unli.wtul C.1.dlU 1J.r
right t.o the payacnt:. ~us, it is not n.oesslI'!"Y r.n ~nnll1.rtAX'

, .
.a.pp11cati.on of tho 't'oluntary p~~cnt doc~:ine ae a bar to the

1
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a.c1:i.eo. wUeU the~e i8 sufficient ed,dccc tM.t De:fendint. lu.s

commi,'t'Cec1 an unlawfuJ. or decep'C1ve aC"t. t'be named p~a1nt;it:fsr

centx~ets do net contain 4n¥ lan~age whidn dia~$.a De£enda~t~s

p~a=~icG of ro~~ every ~.ll to the next ~ ~n~te. A

%l!v1ew o~ che ev:idence ~tced. re.,esla thll~ the:e was an

irl.adeq\Jat,. d.:i.scloS\'l.re of J:).f~t', ~ou:nd-up klUJ..i#g. Due to

U~. ~t~deq~dte di~closure of Defandant's ~ound-up billing

pra~~ir.p.1 P.l~intitts nAQ inIutticient knowle40e with whiCh to. . .
f%Bme 3. proteet. ':he nameci PlainUffs T Cl~~'tt'acts CClAtdn a

~Ub~~~uLk41 Y4A~~llAtion fee which woulQ D6 Cha~ged ~f ~lai~tiff~

W~T.e to t~rminAt.~ their ~nnt:a~t.~ bp.tore the eDd O~ thair minimPm

contr~ct tcm::. hlthQugh it 1a AQt nec;e8eu:y to :nac;:h the inue

uf d1,,1z;~:i:f, U.J.liiI ::fublSl.GU'It..i.t1ll ~(:ell"I...ll.'ln lees constitutes e:vidilJ.C~

o~ I;;I1~f'\ r:.i fl1"lt. dm:'flJl'!'!' t:b-~t .pl)J.1cation 0% 'tAt volunta.ry
. ,

pl:l:f%t\cnt doci::ri.ne.. In ligh.t of the inacle~..t:G disclosure of

Defendant' ~rcund.-uJ) b111J.uq P.t·Qfo:~J.IJt: ~.a Loh. Eti:.J:ly cance11dt.:.on
\ .

fee. tho...c.1U1'.~A.lI;11 J:I.Y!"'.....~·••do~T~np. tin.._q nat: a."Y ana
\ .

Defen.de.nt·. Mot!ofl, fQr s~z:y J'udgmont fEU. liE: a matter Qf law.

2. fla1ntit!s' state U.aw c;laiJll~ c.:1~c.Ul-.uli/l;09 Oetendant' s

. __, _ ...~luM_ ..tCl. d.is~+9SE> its' ,,:o'llnd-l1~ hi 111nq prllc:tice a.re DOT.:
• • - •• _ '. ..l ••. _

prou.pted by federal lilw. While tho i'laih lan~age of secdon

332(cl (3) (a) ot the Fedcr~l C~1!c.~1on~Aet ,rohib~~a atato~

£rem rei\1l'atin; th. ,..e~" t\1"u~;ftl'J tor eommcn:ci.al mobile service,

it cxp:c~~ly p:coc~~= the statel' ~~lity ~o ~.gul.t. ~other

teR\3 and ~nditil)mt Q! eorame.tc~al m~.u.e nd.1o .err;i.c:e~.n 1'7

lJ.S.C., 337. (r.l 00 tal. Ill1nt1ffS' 'tat, li.w claims challenq.ilJY

.'



.'

,
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DefcndQnt'3 failure to disclose i~. ~-up billing ~~~~tic~ are

not preemptlc1 by the iec1exal COll:lUL\Ul1cat1ans Act. ~fIlP!,,,.~.,

Sanderson v . .ABACS, 1=., gSe F. _Supp. 941 (]).J:)el. 1997);

Weinbers T. Op~t Cozp., laS r.a.n. f32 (n.N.~~ 1'9').

~laint1~ts' sta~e law olaims ate not pr.e~t.p.~ ny ~P.der.al law.

Defendant's Motion to Pismis. b~l~ on f.de~l p~ccmption ~a

denied. '

3. Because no issues bav~ nA~n T~~$e~ wh1eh =e~~e the

rede~ai Communieat1on Commi8.1on'8 discretion or ~crt~3e; the

doctrine of p:d.muy j ~1.diction c:I.otlii uu I. ).J• .c: Plt&1.u.titfs taction.

Plainti~t5 ~ave alleqe~ ~rea~ of r.~ntrA~t ~"ri ?;o'atiQ~ of the

Illinois ccnlume~ r~&ud ana ~oo.pti~. ~inco~ ~~A=tice3 ~,

challenqini nefendLn~r. fai1~%e Lo 4l~ulu~~ itw ruu=~-up ~1111n;

p~actice8. SUch Clatms are certainlY wi~h1n th~ seo~e of this

Court's ju::isciiction: ~ f acco:rd.i:lgly, the doQt;oi.nc of p:rimary

jUJ:1sd.1ct10Z'1 d.ees not 1:la: ila.lnl..i.r.c~· c.:J.aw. Defendant' is Mc't1on

ta OiRm.ia:; balled on the dnr.,t:..-1"p. nf' p"";m,;ry jl.\ri.tdietion iS I

ther.fo~., ~enl.4.

\
~ • De!.~cL:w.\, hU .1fSf.>\ \UlJv.,u fur I.1bndD:sa.l and/or ~ry

_~d1i.e.nt eP the basj.s J;ha~ ilaintit,U C'!;lnl"ln~ p.A.t.':H'11 ~ Ah ••t.~~t '\ t

mad. any a1~~Qp~a••ntaticn.rthat any luppoee4 midtep~ee~tatieno

are: aatedal O~ that any d.amag ll ' were P"O~L..61y oaused 11 'I iU1Y

such ~ll.g.c1 misrapresen'tat10U£, tlowhan on Iila1nti:::S I

eon.~:r.¢t:e with 1:he. Dot~t: i.e thn. any Lndic:atlon that: air

t:ime usage will be z:ounded up t~ the next tull mmte inere=emt.

:Such infomac1on (1.e. round-up billing praCl:1ces) 13 cercunl:v

3
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. the l.ype of 1nfo:cu.t:1~n 'UPon wbic;:h a porson would :bo ~ec~.C1' l.u

T'PoI y 1.n IMklDg ~ noutz:&CtuaJ. e1Aci!J1o~, IU'U' i.'" f':rm$l lIlata~j a I •

Sucm ill M.ted.al JIli.sZ'epre88J1CU!on., ce:taialy could ha.".
~~v~_~.ly u.~.~ Pl&Ln~!!!~ 4Uu/u~ ~.~ y~ ~~ ~~~lv~

c:1 as", ron An ..."'" n n".3~M. 'Phfl'l"flt'nl"tl, OI\f'ItT'n;il"",' A Mn'M~ fOT

Di01ll.io~a1 Q.nd./oz ~%f .j~t :C.9a%~in9 ~l~tif£~' r:lI1Ulc

under the' :1l1nc,u CWlIiWD.er trllwJ Act. ilIlc.l lJu~ll~ ~tatu":t!S is

ci&oni.d.

.
\

4
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DADLZY s. JOI!iD. and CUHJ:aIQ MaKAr,
eft behalf of themsel.es and all others

- • .iAi.la~ly sitl1atecl, .

Pla1ntif!a,

AMEllITECH MOBILE CC1H1NICMIcm~, INC. #

a coqoza~iar.l,

)

I
)
I
)
)
I NGI. 91ii-t-12~
}
)
I
)
)

thia matte~ is before the court on Plaintiffs' Motion ~or

summa~y Jua;ment on tne issue of liability w1th respect to tbeir

breach of contract claim, Count I of Plaineit:s' Second Amended

Class Action ComFlaint. Hav1nq re.1uwed the partieS' Hemo~anda

o~ Law ana h.ara c~al a~gua8nt, the Couzt ia no~ prep.~ed to

rule. ~. ~ohtr.c~. at issue here a~e for Ai: u••ge t1se on

cellular telephoftes. The Court nas eertifiea a el.ss eonaiStin;

of c~3t~cra with con~xacta representod by Exhibits A

and a ~o Plaintiffs' ~ry Judgment MOtion. 'laintitts arque

that Defan~~t breached both types of contracts by rounding calls

up to the next whole minute ~nc:ement to: billinq pu~cses

wi~out &~.~tely di3clos~ni th1. billing p~act1ce in the

contract•. The Co~xt agree•.

c11.clos'W.:ra at all of Datel3.dant'. 1nten1: to ~8. rounc:l-up biJ.ling' •

. - '-""'i".

"""------"-------"------"-----------
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The type of cont:act represented by Exh1b1t B statea on the front

page: "Al~ ~.aS. ~ha:ie. w~l be c~puted ba.ed en &;tu~l

uaaqe.- ~18 lan9U&ie appears in A ColumD entitleQ ~nthly Bill

Components." ~ho C~t concludes that a sentenoe reterr~nq ~o

~ound-up h~ling O~ the back pa,e af 8~eh contracts is

ina~tfiQi.nt tQ c~.t. an 1s.ue ot material faot &3 ta whether

the parties a9~eed to round-up billinq.

These are elB.~~Y adhe310n contracts, with standard1zea

te~ offered on a take-1t-ox-lea.e-it ~a.is; Oefe~ant !eema to

ecncede as much. ~be Illinois Supreme Court has explai~ed that a

"contractual clause that 13 part o~ a tboil.rp~&te' aqr8UUi1ftt (in

an adhesion contract] • . . bas its s1gn1t~canc. 9:eatly reduced

because of the in_quality .ion ttle parties' t1uq.ininq :po"'e:."

Williams Y. sta~e Scholar4b~ Com'n., 139 Ill.2d24, 563 N.E.Zd

t65, l~O Ill.Dec. 571, 6DC (1990).

Under the cirCUM$tanc8S pz•••nte4 ~y ~e p~esen~ case, the

round·up disclcsuze on ~hl bac~ of EXhib1t a·type con~~aets h~~

no significance what~oeve~. ~hat disclosure tlatly contradicts

the qu5ran~e. of ~actual u~ageft ~illinq on ~ae oontraets' t:on~

pa9~. It would be procedurally uncon.c1onable co allo~ the

dr.tter of a~ adhe,ion eon~ract to maxe an un~a11f1ed guarantee

on ebe con~ract's fir.t page, only ~o ne;ate that guarantee in a

3ingl~ sentence b~i.d in ooilexpla~e language on the back side

of the contracts. See Frank's ~int.n~nee , ~ngLft••~ing, Lnc. v.

C.l. !oberts CO., S6 I~1.App.3~ ,eo, Ice N.i,Zd 103, 110, 42

Ill.Dec. 23, 32 (1st Oilt. 1980) (explaifting that =ontracts may

~. unenforceable ~hen ~S~. impropriety durinq the process of



fc=.inlJ the cont:-aet depri..-(es) a party of a meanin9 ehoice tl
).

Pl.~tiff. ec:re~ly no~. that Defendant's roun~-up billing ~oulQ

at least thlo:-tically result in cu.toma~s ~eing ch&%ged an aour

and a half of usage t~ fer only 90 seeo=ds' worth of calls. At

least i~ the absence of an e~plieit, unccnt~adicted eont:actual

preyision ~Q the contrary, it would b. unconscionable to pe~1t

the ~raft.% ct an adbe.ion cont:act to charqe for sUbstantial

amount., of senice whic:h the c:l:.:aftex doea not provide.

~he Court finds ~hat the oont~acts represented by Exhibits A

and. to Pl&1=~if~.' MOtion ~o~ summary JUdgMent una=biquously

entitle Defeftdant ~o bill only for ai% time which cu.cam.~s

actually use. Thexe i8 accor~n91y no need fo~ the Court ~o

consider extrinsic evid.nce eoncer.ning the parties' intent or to

apply niles of C:Clnt~act con8~ruC't1on. tn re= Marri.a.ge of Selk,.

239 !ll.App.Jd 806. 605 N.B.2d 86. 88 178 Ill.Dee. '.7,649 (2nd

Dis~., 1992) (a[A] oourt will not resort to rules of

cons~:uct1o~ when ~ne 1an~ag. of a oontract is clear and its

IZ\eBninq ul:lallhituo\18.")' A$haz v. Fir}, syst_s, IJ2c., 2S 6

Ill.App.3d 792, 630 N.E.2d It3, 445, 196 Ill.Dec. 508, 510 (ls~

Dist. 1993) ("When it finds a cont:aet to be ~ambi~CU8, a

tri.l cour~ may look only to the lanquaq. of the cont%act to

deteraine ~. =.a~q ot its provisions."'

Ha.in9 ooncluded ~hat the langua;e o~ the con~~acts at issue

hera aoen not a~lcw Defendant to en~.;e in ~ound-up ~illin;, the

Cou:t holds that no issue af material fact .Xi5t~ 4e to wb.th'~

~efe~ant breached it~ cont~acts by doin, just that. Plaintiffs'

Motion for Susaary JUd~nt on the issue of liab11ity in Count I

3
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of theix Second Amende~ Clae. Action Complaint ~s the~efgrs

GUNTZ:C.

!t XS $0 oaDCaIt.

Oated tbts 11th day of May, 1999.
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